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OGC Has Reviewed

13 November 1901
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QUECTION:

Whether Reguwlar Argy Commiscion of a ac};gml 5§ va_mw 2
under the yrwiﬁi?;ns of scetion 1222, Revised g_t;atu?w s LU RS
5?6 upan his appointment Ly the Secrelary of Interior to f“h?

ficﬁ of Cormissioner of Toads for Alaska. The above ztatule
provides:

8o of ficer of the Army on active 1list shallr h?m N
sy civil office, vhether by electlon or appoin E..t#z La
and svery such officer who acuepls Or EX6rc..sos :Ec
functions of a civil oifice ghall thercl;y cc-:amfh “?-,
bo an officer of tie Ammy, and hie commission phall
be therely vacabed.”
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I&&;‘\JA,: b4

¥hat constitutes a "elvil office??
HBELD:

fAThe tery 'civil office! asg distin-uished from ‘military
office! is synonymous with fpublic office! esa®

e b ; ition in the
wPhe question as to vhether 8 particular posc

p&bﬁc cervice ir a 'public office! or mercly public
smployment 1g sorctimos difficult to ascertain.”

CGuoting from Winsor V. Bunt, 2h3 P. 107, L12:

mge think that in 22 Puling Case law, 381, the chief
ffmmﬁ of a *putlic c-.f.‘%.c&! are well BEmEct Upe
The specific position must be created by law; there
must be certain definite duties ioposed by law on
the incupbent, and they must Involve the exercise
of summe portion of the sovereigh power. Aﬂg&ﬂt&m
which has these threc clements is presmmably an
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Wwifiee,! vhile one +hdch lacke amy of these is mere
tamplovment,

rafter considering the matter fully, we are of the
opinion that an 'office,! as distinct from an fen-
ployment, ' nay be created only Yy the legielative
v brapch of the govermment, either divectly or by
// neTersRYy ﬁmpﬁmticn, for such branch alone hap
ol the authority to make 'law,' and that any position
" which is established by the administretive departont
X camot be consldered ag an office within the meaning
of the Constitution, bul rather ac & mere cuployiont.”

Quoting from Stapleton v, Frohmiller, 05 P.2d Lo

Hoes the relative importance of the duties to o por-
formed, rtanding alone, could not have been intended
by Congrese to mark the line between mere employrent
ard 'oivil office' in applyine the grave quality
of Section 1222, Reviced Statutes.?
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